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LIMITATION BILL 2005 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 40:  Court may extend time to commence action by person under 18 when cause of action accrues, 
with guardian - 

Debate was adjourned after the clause had been partly considered. 

Dr G.G. JACOBS:  Before consideration in detail was interrupted, I was asking the Attorney General for some 
legal clarification.  Clause 40 deals with the extension or shortening of limitation periods.  It is particularly the 
former, the extension of limitation periods, on which I ask for some clarification.  Clause 40 provides that a court 
may extend the time to commence an action by a person who was under 18 years of age when a cause of action 
accrued.  Subclause (3) reads - 

A court is not to extend time on an application unless the court is satisfied that in the circumstances it 
was unreasonable for a guardian of the plaintiff not to commence the action within the limitation period 
for the action. 

I spoke before on the limitation and reducing the 18-year period, plus six years in the case of childbirth, as it is a 
major driver for insurance premiums for doctors.  It dissuades obstetricians from continuing in practice and new 
obstetricians taking it up, but, by the same token, I am conscious of the other side of the issue and patients’ 
rights.  For example, there is the issue of the rights of a person who is born with a disability.  I asked the 
Attorney General to reassure me that lawyers and the legal system will not use this clause, with then everyone 
using it as a loophole, with a legion of late claims after the six-year period.  That would reduce the effectiveness 
of this Limitation Bill to deal with the matters it should deal with. 

Mr J.A. McGINTY:  The member for Roe has raised an important question.  On the one hand, we are taking 
away from a minor the current suspension of the limitation period while the person is a minor, so the six-year 
period will run from the time a minor turns 18 years, because there is no limitation period for the first 18 years of 
the life of the minor.  On the other hand, we shall replace that with a requirement essentially for the parent or 
guardian to take action within six years, which is now the normal prescription.  The intent of this is to bring 
forward any legal actions that might be taken.  Let me talk specifically about obstetricians.  The greatest problem 
confronting them is that if the first notice of claim comes 24 years after the event, which it can and which 
currently happens, the keeping of records, a recollection of what occurred and all those sorts of issues can 
evaporate.  It was not our intention to deny the ability to take action to any patient who has been on the receiving 
end of negligent treatment by a doctor.  One of the issues we were concerned about, in limiting the limitation 
period, was those young people who have irresponsible parents or guardians who are not acting in the best 
interests of the child.  We wanted to make sure that there was still a capacity, when the parent acted negligently, 
to be able to bring that legal action later than would otherwise be the case.  It is an added complication to the 
otherwise simplicity of the scheme for taking action within six years, with some capacity to extend in the case of 
obstetrics matters; that is, it will allow a child whose guardian or parents have been irresponsible in the way in 
which they have handled the matter, to bring an action up to the age of 21 years. 

It is thought that this will be very much an exception to the rule, but is a necessary safeguard to protect the rights 
of people who have been on the receiving end of negligent medical treatment.  It is part of a trade-off to try to 
harvest as early as possible those legal actions, so that they can be factored into the insurance premiums and the 
way in which a doctor keeps records, in the event that legal action might well be taken.  This is again an 
additional safeguard to the child plaintiff who has been negligently treated and whose parents have acted 
irresponsibly or negligently.  The wording used in the legislation was “acted unreasonably”, but it effectively 
adds up to the same thing in a very practical sense.  It would be the height of foolishness or negligence for 
parents to refuse to take legal action and then rely on clause 43 to bring the action, because it is discretionary.  It 
is up to the court to be satisfied that the behaviour of the parents was unreasonable.  Anyone would be running 
an enormous risk in delaying taking legal action and hoping to rely on the clause.  If it were known that they 
were aware of it and were hoping to rely on it, it would be highly unlikely that the court would grant leave to 
bring an action or to extend the time within which the action could be brought.  It is there as a necessary 
safeguard and one that I hope will be used sparingly. 

Clause put and passed. 

Clauses 41 and 42 put and passed. 

Clause 43:  Further matters for court’s consideration on extension applications - 
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Ms S.E. WALKER:  This clause has been redrafted for greater clarity, the result being a conceptually 
appropriate approach making it clear that the courts will have regard for whatever considerations they think 
appropriate in an extension context, but they are obliged specifically to take into account the prospects of a fair 
trial and the extent of prejudice towards the defendant.  I originally looked at the 2005 bill thinking that it was 
the 2004 bill.  In fact, the Attorney General has made the provision simpler. 
Mr J.A. McGinty:  That is what we think we have done.  Hopefully, that is correct. 
Ms S.E. WALKER:  That would be unusual for the Attorney General, I must say.  Clause 39 of the 2004 bill 
states - 

When deciding, on an extension application, whether to extend the time for the commencement of an 
action, a court - 
. . .  
(b) may refuse to grant the application, even though all the relevant criteria are met . . .  

The 2005 bill states only that a court “is to have regard” to whether extending the time would significantly 
prejudice the defendant.  Has the Attorney General eliminated all the relevant criteria on the test? 
Mr J.A. McGinty:  The criteria still have to be met but it gives broader discretion to the court rather than giving 
it a direction, which was in the previously drafted clause 39.  In that clause a court may refuse to grant an 
application even though all the relevant criteria are met.  That has been replaced with a requirement for a court to 
take into account whether there would be significant prejudice towards a defendant.  All the relevant criteria still 
need to be met in considering whether to grant an extension.  I am told that is right. 
Ms S.E. WALKER:  It stated before that even though all the relevant criteria may be met, there may be a refusal 
to extend time. 
Mr J.A. McGinty:  The extension criteria. 
Ms S.E. WALKER:  Yes. 
Mr J.A. McGinty:  Extensions can be granted only in limited circumstances.  That still needs to be met.  Even 
when it is met, there is still a discretion based on prejudice. 
Ms S.E. WALKER:  I understand there have been only a few more changes to the bill, which are technical as a 
result of different acts being assented to etc.  I am more than happy for the Attorney General to explain the 
changes that have been made to clauses 54 and 55 and part 5. 
Dr G.G. JACOBS:  Before the member for Nedlands gets into consideration of the other clauses, I still want to 
talk to clause 43. 
Ms S.E. WALKER:  Other members may wish to speak on particular clauses, but I am happy to hear of the 
other technical changes. 
Dr G.G. JACOBS:  It may be clear to the lawyers, but it is not clear to the doctors!  I must try to explain this to 
some of my colleagues.  The clause allows for extensions in extenuating circumstances which, I understand from 
the Attorney General, will be in a minority.  An example might be irresponsible parents who do not bring an 
action on behalf of their children.  I am a bit unsure about the wording of the clause.  Would a delay in 
commencing an action, for whatever reason, diminish the prospects of a fair trial?  A court would have to take 
into consideration that if it did not extend the time for action to be taken, it might diminish the prospects of a 
defendant having a fair trial.  Can I be given a further explanation of that through examples?  My colleagues in 
the medical profession understand that there is a provision for the albeit small number of people who will be 
affected by extenuating circumstances. 
Mr J.A. McGINTY:  Clause 43 is for defendants.  It offers them greater protection in the event of an allegation 
of medical malpractice.  If someone were to satisfy the grounds for extension that are set out in clause 38 of the 
bill - which we have already discussed - such as a patient not initially being aware of the physical cause of an 
injury or who caused it, and an extension were granted, this provision would help the doctor accused of 
performing the negligent operation.  That is one example.  Another might be that something occurred many years 
previously and the medical records may have been destroyed.  Alternatively, the nurse who assisted may have 
since died.  If such an event were that long ago, memories are likely to be faulty.  It would detract from a fair 
trial of the matter.  Therefore, the court has the power to say that even though the criteria for extension have been 
met, it will not be granted because it would not result in a fair trial due to the passage of time or changed 
circumstances.  The provision is designed specifically as an additional protection some time after the event in 
which circumstances have changed and it would not be fair to grant the extension in any event. 
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Dr G.G. JACOBS:  We are looking at this from a defendant’s point of view.  If we were to look at it from a 
patient’s point of view, the opportunity for an extension to be granted seems to be limited.  Clause 7(3) of the bill 
closes the door on the extension provisions.  It states - 

(3) This section has effect subject to Part 3 but - 

(a) sections 29 and 30 do not apply; and 
(b) sections 31 and 40 do not apply . . .  

I thought that clause 43 was a way of extending the limitation time for extenuating circumstances, such as when 
parents do not act responsibly for their children etc.  It appears that that is from a defendant’s perspective.  I was 
looking for something from a patient’s perspective particularly; for instance, something for children whose 
parents are irresponsible and do not act for them.  Is there an ability to extend the limitation time for those 
minority groups, however small they may be?   
Mr J.A. McGINTY:  To put it in medical negligence terminology, from the patient’s point of view, clause 38(3) 
provides for the grounds on which the court might extend the time when the initial three-year period has elapsed.   
Dr G.G. Jacobs:  In a six-year period?   
Mr J.A. McGINTY:  If we are talking about children, it will be six years.  Generally, time limits for personal 
injuries that include medical negligence, other than through obstetrics, will be three years, but it will be six years 
in relation to children.   
Dr G.G. Jacobs:  That has been excluded by clause 7(3), which states that that does not apply.  Therefore, 
clauses 31 and 40 will not apply.   
Mr J.A. McGINTY:  Clause 7(3) is a transitional provision that relates only to births that occur prior to the act 
coming into operation.  If we put to one side the transitional provisions contained in clause 7(3), clause 38(3) 
provides for an extension of time to be granted to a patient basically when there is a lack of knowledge about 
either the physical cause of the injury or the identity of the defendant.  In addition, clause 40 relates to a minor or 
a child and provides a capacity to extend time when the action of the parent or guardian is unreasonable, all of 
which is then subject to clause 43.  Even if the court is mindful to grant the extension, if from the defendant’s 
point of view certain circumstances occur that mean there may not be a fair trial, the court can refuse to grant the 
extension even if the parent acted unreasonably or the knowledge was not there - in other words, clauses 38 and 
40.  The court could use clause 43 to not grant an extension because it would be unfair in the circumstances and 
prejudicial to the defendant to do so.  That is the scheme of things.  I do not know whether that answers the 
member’s questions.  
Dr G.G. JACOBS:  Am I to understand the transitional nature of clause 7(3)(b) from the clause itself?  It reads -  

sections 31 and 40 do not apply if the person has reached 15 years of age at commencement day.   
My concern is that under the limitation arrangements for childbirth, an extension cannot be granted because 
clauses 31 and 40 will not apply if the person has reached 15 years of age.  In other words, the period of time has 
passed and the case is let go.  From the day this bill is enacted, clauses 31 and 40 will apply to new cases and 
will allow for extensions in extenuating circumstances, such as cases in which the disability is not known or 
when parents have not acted responsibly.  I am not making myself very clear.  What provision of the bill 
indicates that this is a transitional arrangement?   
Mr J.A. McGINTY:  Hopefully I will be able to answer the member for Roe’s question.   
Dr G.G. Jacobs:  I hope my question was not too confusing.   
Mr J.A. McGINTY:  It was; that is why it has taken me some time to work out the answer! 
Clause 7(3) reads -  

This section has effect subject to Part 3 . . .   
Part 3 is the part of the bill that allows for an extension of time.  It then reads “other” than clauses 29 and 30.  
Clause 29 deals with people under 15 years of age and it simply provides not for an extension but for a period of 
time to apply for a making of a claim.  Essentially, if a person is under 15 years, an action cannot be taken if six 
years have elapsed.  That is essentially what it states.  It is no different.  That is why it has been excluded from 
the general limitation period of six years.  It was unnecessary and was excluded for the sake of clarity.  
Similarly, a different time frame is allowed for people aged 16, 17 or 18 years.  People can take action up to the 
age of 21 years if they are already at that age when the cause of action accrued.  It is excluded in respect of 
obstetrics in favour of the general provision applying six years.  Essentially, the obstetrics provision overrides 
the general provision.  The other provisions excluded are clauses 31 and 40, which will not apply if a person has 
already reached the age of 15 years. 
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Dr G.G. Jacobs:  Is it not 18 years? 
Mr J.A. McGINTY:  Yes.  It states in respect of obstetrics that if a person is already 15 years of age, clause 31 
will not apply.  The provision limits the operation of clause 31 in respect of obstetrics to people who are under 
the age of 15 years in order to grant the three-year extension.  It is an attempt to limit the capacity to bring 
action.  Clause 40 limits the ability to take action to someone at the age of 21 years.  It cannot be brought later 
under the general provisions. 
I return to the earlier point.  The special provisions for certain personal injury actions relating to childbirth, the 
obstetrics provisions, under subclause (2) limit it to childbirth that occurred prior to the coming into operation of 
this statute.  It seeks to limit the retrospective application of the new obstetrics provisions. 

I conclude that there will be some grounds on which an extension could apply to these situations.  For instance, it 
may be that provided for in clause 32, when a close relationship is involved: if a person were delivering one’s 
own child, that person would be responsible for mounting negligence action against himself or herself.  It is a 
conflict of interest situation that is preserved - others are not. 
Clause put and passed. 
Clauses 44 to 51 put and passed. 
Clause 52:  Limitation period in case of death of certain persons if cause of action accrues to certain other 
persons - 
Dr G.G. JACOBS:  Can the Attorney General provide an example of a situation dealt with under subclause (2), 
which reads - 
 If, on person A’s death, person A’s cause of action accrues to a person (“person B”) who is either 

under 18 years of age or suffering a mental disability when person A dies, a further extension of time is 
not allowed by reason of person B’s being under 18 years of age or suffering a mental disability. 

I have read it and re-read it; maybe it is a simple doctor’s mind, but I need help from a legal person because I do 
not know what it means! 
Mr J.A. McGINTY:  It does not necessarily apply to a child.  If an executor of an estate assumes an action that 
was previously being taken by a person who is deceased, and that person, although the legal executor, might be 
under the age of 18 years, or might be suffering a mental disability, he or she cannot seek an extension of time 
based on his or her own capacity.  It must be related to the capacity of the person who died whose legal action is 
being progressed. 
Dr G.G. Jacobs:  It would be a pretty rare event, then.   
Mr J.A. McGINTY:  Absolutely.  It would be an exceptional circumstance.  We have tried to cover every 
eventuality.  Frankly, it would apply to an executor of an estate who might assume responsibility for all assets 
and liabilities of the estate, including a legal action that was under way, and that executor had a mental disability.  
It is so extreme that we hope it will never occur, but it is a theoretical proposition and to be covered by 
legislation.  I apologise for not having a clearer answer to the question earlier; I think it is now relatively clear.   
Clause put and passed. 
Clause 53 put and passed.   
Clause 54:  Personal injury - general -  
Dr J.M. WOOLLARD:  This morning when I questioned the Attorney General about smoking issues under this 
bill, he said that other states had open discretion to extend the time, but that that was not the same in this bill.  He 
said that there was some discretion in this bill and he specified certain criteria.  Will the Attorney General tell me 
what the specified criteria are that he referred to this morning?   

Mr J.A. McGINTY:  Under the current law, the cause of action accrues when the damage is done, or when the 
injury is suffered.  In a straightforward case in which a person contracts a cancer through exposure to chemicals 
over a period, it would be when the tumour first appears.  
Ms S.E. Walker:  Is that in the current legislation?   
Mr J.A. McGINTY:  Yes; it is when the damage is done.  
Ms S.E. Walker:  Is it in the current Limitation Act?   
Mr J.A. McGINTY:  Yes.  Under the proposed legislation, it will be when the criteria outlined in clause 54 are 
met.  To give the member a simple example, it will not be when the tumour appears.  If it is a cancer caused by 
chemical exposure, it will no longer be when the accident occurs or when the damage is done; in other words, it 
is not when the tumour appears, but when the person becomes aware that he or she has sustained a not 
insignificant personal injury.  
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Dr J.M. Woollard:  Let us put it into a smoking context.  Can you give me a smoking-related example?  What 
would the certain specified criteria be in relation to someone who has a smoke-related disease?   
Mr J.A. McGINTY:  A person might well have cancer and not know it.  Under the current law, the six years 
runs from the date when the cancer first occurs in a person’s body.  
Ms S.E. Walker:  Even though you may not know it.  
Mr J.A. McGINTY:  Exactly, yes.  The person may not know it and may not be manifesting any symptoms.  
The six years runs from when medical evidence ascertains that the cancer first occurred.  We are now saying that 
that is unfair; something has happened and the person is not aware of it and his legal rights are prejudiced as a 
result of it.  We are saying that the criteria should be that the time runs from when the person becomes aware that 
he has cancer or, as the wording in the bill provides, has sustained a not insignificant personal injury.  Perhaps 
one of the people with medical expertise could tell us how a person would manifest the preliminary signs of 
cancer.  It needs to be something more than a mere indication of that.  

Ms S.E. Walker interjected.   

Mr J.A. McGINTY:  I am coming to that, because that might apply under subclause (2).  Paragraph (a) provides 
that it is when a person is aware that he has cancer, and paragraph (b) provides that it is when the first symptom, 
clinical sign or other manifestation of personal injury consistent with the person having sustained a not 
insignificant personal injury.  A gentle niggling cough may not be enough, but it certainly would be from the 
date of diagnosis.  However, I am not saying that it is limited to the date of diagnosis.  It will be somewhat later 
than is currently the case generally.  I return to the member’s specific question about smoking.  This legislation 
will be beneficial to the plaintiff in those sorts of cases, as the date on which the person becomes aware that he 
has cancer is the date on which his time will start to run, and not the date on which he contracted it but did not 
know it.   

Dr J.M. Woollard:  You said that it will not be at the discretion of the court, but will be determined by specified 
criteria.  The criteria will be that in clause 54(1)(a) and (b), and no other criteria.  

Mr J.A. McGINTY:  Yes, but it will be determined by the court whether that criteria has been met in a 
particular case.  The court will have to consider when the person knew, and the evidence presented to the court 
will determine when the person knew.  In simple terms, the limitation time of three years will run from when the 
diagnosis takes place, not when the person contracted the illness or injury.   

Ms S.E. WALKER:  I return to the comments of the member for Dawesville about how injured backs can 
deteriorate.  Currently, if a person injures his back but it is just a strain, he would have to wait until it manifested 
itself as a significant injury.  Under this legislation, that could be 20 years later.   
Mr J.A. McGinty:  Yes.   

Ms S.E. WALKER:  Under the current legislation if someone strains his back and 20 years later it becomes a 
significant injury, he would not be able to bring a cause of action; is that right?   

Mr J.A. McGinty:  I am told that under the current law there needs to be a material injury.  If there has been a 
material injury, but it manifests itself only as a general niggle, the six years runs from the date of the material 
injury.  We have changed that wording to refer to “a not insignificant injury”.   

Ms S.E. WALKER:  This morning the member for Alfred Cove spoke about the reduction of the limitation time 
from six years to three.  In fact, under the current law, if a person has a niggle, his time begins to run from the 
niggle.  Is it currently six years?   

Mr J.A. McGinty:  Provided there is a material injury.  Presuming that the person has incurred a substantive 
injury, the answer is yes.  If he has not done that, but there is only a minor problem that might become 
aggravated over time and become a substantial or material injury, the time runs from that date.  

Ms S.E. WALKER:  Under the current act, if a person has a niggle and 20 years later it becomes a significant or 
material injury, the time runs from then.   
Mr J.A. McGinty:  Assuming it has not been a material injury at that stage - 

Ms S.E. WALKER:  It has taken 20 years for it to become a material injury.  From when will the current act 
apply? 

Mr J.A. McGinty:  The current act will apply from when it becomes a material injury, which would be in 20 
years, on your analogy.  What you have described is perhaps an unusual circumstance.   

Ms S.E. WALKER:  No, it is not.  This is very important.  A person may get a whack on the spine, but the disk 
may take 20 years to collapse, and he then discovers that he can relate it back to when he had that serious 
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accident at work, even though it did not affect him at the time.  Under the current act, can that person bring a 
cause of action; and, if so, under what section?  
Mr J.A. McGinty:  It would depend on whether the accident caused that material injury, the symptoms of which 
have not manifested themselves until now.  
Ms S.E. WALKER:  I am saying it did.   
Mr J.A. McGinty:  In which case the time would run from now. 
Ms S.E. WALKER:  I am trying to work this out, because I have been asked to work it out.  I am talking about a 
person who has an accident at work and gets a whack on the back, and he goes home and it niggles him on and 
off for the next 20 years, and then all of a sudden his spine collapses - it is a catastrophe - and he can relate it 
back to that injury at work.  Under the current act, when will his time begin to run?   

Mr J.A. McGinty:  It would most probably, depending upon the detailed medical evidence, run from the date on 
which the accident occurred, which is now, not in 20 years; so, under the current law, the time would expire 
before it significantly manifested itself. 
Ms S.E. WALKER:  Right.  When does the time expire under the current act for that sort of injury?   

Mr J.A. McGinty:  Six years after the accident. 

Ms S.E. WALKER:  Okay.  That is what I want to know.  Under this bill, the time will begin to run from the 20 
years.  This morning, the member for Alfred Cove was talking about the time limit now being three years instead 
of six, and we voted on an amendment to ensure that the cause of action - the remedy - would stay alive for six 
years instead of three.  Under the current act, if a person gets a whack on the back and feels nothing for 20 years, 
that is too bad, because he has only six years within which to bring an action, and it will have happened after that 
time.  Is that right?  Under the new bill, if a person gets a whack on the back and it niggles away at him for 20 
years, he will get the 20 years, and then, when his back collapses, the time will begin to run.   
Mr J.A. McGinty:  In a general sense, yes, but it is obviously subject to the particular details and the medical 
advice.  As a general proposition, yes, because that is the point at which he has become aware that he has 
suffered a not insignificant injury.  Most of us would regard a minor niggle as not a significant injury. 
Ms S.E. WALKER:  I am trying to work out the difference.  To go back to the amendment this morning, under 
this bill, when it gets to 20 years, although he will not have six years but will have only three, in fact he will have 
quite a lot longer - 

Mr J.A. McGinty:  He will have 23 years.  

Ms S.E. WALKER:  Absolutely.   

Dr J.M. Woollard:  In some cases he will have longer.  That is why it is give and take.  Some aspects of this bill 
are an improvement, and some aspects are a backward step. 

Ms S.E. WALKER:  That is what I want to know.  Of course some of my colleagues might want to know that as 
well, and it is important.  What we are doing is very generous.  I have no problems with it.  However, we are not 
really being tough on compensation here.  We are actually extending the provision so that someone whose cause 
of action does not materialise for, say, 40 years can still bring a cause of action when the injury presents itself, 
and then the time will begin to run, but only for three years.  The bill is very generous.   
Mr J.A. McGinty:  Particularly in respect of what we generally refer to as latent injuries, because it certainly 
opens up a host of things.  I will give the member an example that the member raises regularly in this place.  A 
child who has been sexually abused may get to age 40 and that abuse may then manifest itself in terms of a 
psychological injury that the person has suffered.  That person will then have three years from when that 
psychological injury manifests itself in which to bring a cause of action.  The reason that the Christian Brothers 
litigation took place in New South Wales was that people could not bring an action in this state because of the 
failings in our Limitation Act.  In future people will be able to bring that sort of action in Western Australia.  
This bill is a significant expansion of the capacity to take legal action for those injuries that are latent and do not 
manifest themselves immediately. 

Ms S.E. WALKER:  How is that different from the situation that the member for Alfred Cove was talking about 
this morning?  This morning the member for Alfred Cove wanted to extend the limitation period from three to 
six years from the date of accrual.  Is that a different scenario from the one I am talking about in relation to this 
bill? 

Dr J.M. Woollard:  Yes. 

Ms S.E. WALKER:  The member said yes.  I want to know why. 
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Mr J.A. McGINTY:  There are two concepts.  One is the cause of action accruing from a later date, which is 
what we are now providing in respect of latent injuries - 20 years later, to use the member’s example. 

Ms S.E. Walker:  The one the member for Alfred Cove was talking about?   

Mr J.A. McGINTY:  No.  The member for Alfred Cove’s situation was that she wanted to have on top of the 
later accrual six years rather than three years.  What we are doing is a trade-off, because, on the one hand, we are 
reducing the time from six to three years, and, on the other hand, we are providing the ability, in circumstances 
in which there is currently an injustice because people do not have knowledge of what has happened to them, for 
the accrual to run from a later date.  The member for Alfred Cove’s amendment would have had the later 
accrual, and then six years on top of that.  The member for Alfred Cove wanted to have the icing on both cakes.  
I think that is somewhat different from what we are now discussing.   

Ms S.E. WALKER:  When the member for Alfred Cove was discussing her issue this morning, we were talking 
about a personal injury that manifested itself there and then, and the time of action ran from that time.  The 
member for Alfred Cove wanted six years for that, or was it six years for the 30 years on?   

Dr J.M. Woollard:  They are completely separate injuries.  
Ms S.E. WALKER:  I am not having a shot at the member for Alfred Cove.  When I was listening to the 
member for Dawesville, I did not understand that issue.  In fact, now a person cannot even wait for 20 or 30 
years, can he?  Under the present act, when a person gets a niggling injury - let us go back to that again -   
Mr J.A. McGinty:  In the example you just gave the six years is rigid, and that is the beginning and the end of 
the matter.  If the person is a child, the 24 years will apply, but we should put that to one side.  In the member’s 
example, there is no flexibility and, therefore, no ability to consider those different circumstances.  That is why 
this is beneficial legislation for quite a number of groups of people.  

Ms S.E. WALKER:  When I was listening to the member for Dawesville, I did not understand that issue.  The 
bill is quite generous in that regard.  

Mr J.A. McGinty:  Not generous enough!  

Dr J.M. WOOLLARD:  Not for the member for Alfred Cove.  I refer to timing, such as when a person becomes 
aware of an illness.  I am concerned about the interpretation of this legislation by the courts.  I refer again to 
smokers and the tobacco companies.  The bill refers to the first symptom, clinical sign or other manifestation of 
personal injury.  A person might visit his GP because he has emphysema and is having difficulty breathing.  Ten 
years later, a doctor might discover that that person has cancer of the lung.  One could say that the first symptom 
or clinical sign of that cancer of the lung was that person’s emphysema 10 years earlier.  This bill will not 
provide certainty for that type of person because the emphysema could be called the first symptom.  I would 
appreciate the Attorney General’s views on this, particularly about people who suffer smoking-related diseases.  

Mr J.A. McGINTY:  We must bear in mind that the effect of this legislation will depend upon the evidence 
produced to the court.  If a person can provide evidence that he told his next-door neighbour he had cancer, that 
would be regarded as evidence that he knew he had cancer on that date.  There might be various other medical 
evidence, particularly of a person’s knowledge, as indicated in clause 54(1)(a).  It provides for whatever 
evidence can be adduced that a person knew that he had sustained a not insignificant personal injury.  I think that 
part is clear-cut.  People will always produce different evidence to the court.  Assuming people will tell the 
whole truth and nothing but the truth, they can lay claim to having known or being aware of an illness on a 
particular date.  Paragraph (b) qualifies that to a degree.  Someone might visit a GP because he thinks he has 
emphysema but has very significant symptoms that are consistent with cancer.   

Dr J.M. Woollard:  There might be a slow-growing cancer, which takes 10 years to manifest.  A tobacco 
company will argue that, based on this legislation, the first symptom, according the patient’s medical history, 
was emphysema 10 years ago and therefore, the person’s claim is outside the statute of limitations.  I am 
concerned that the bill provides a loophole to block compensation for people who discover they have contracted 
a smoking-related illness.  

Mr J.A. McGINTY:  The wording in paragraph (b) is quite deliberate.  The first symptom must be consistent 
with the person having sustained a not insignificant personal injury.  If cancer has caused the damage, it must be 
a symptom that evinces the existence of a cancer.  I suspect that, in the member for Alfred Cove’s example, the 
fact that a person had emphysema and difficulty breathing would be insufficient proof of the existence of a 
cancer.  It might well be proof of other things but not of a cancer.  The wording in paragraph (b) reads - 

the first symptom, clinical sign or other manifestation of personal injury consistent with a person having 
sustained a not insignificant personal injury.   
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We must bear in mind that the litigation will be on the basis of a person having lung cancer.  When, in 
accordance with paragraph (a), did the person first know he had lung cancer?  When, in accordance with 
paragraph (b), did the person first start to indicate medical symptoms or clinical signs of cancer?  That is the test.  
In the member’s example, in a general sense - everything will depend on the particular circumstances - unless 
that visit to the doctor was evidence of the existence of cancer, the time would not start to run.  

Dr J.M. Woollard:  Rather than use the words “on the record” - you’ve gone along a bit further now - would 
you be happy to state that people will not be able to look through a patient’s medical records of five or 10 years 
and find evidence of the diagnosis of an illness some time in the past that they could claim related to a cancer?  If 
a person seeks damages for a cancer, the tobacco companies should not be able to demand that records be put on 
the table and use them to blame the doctor for not having properly investigated the patient’s symptoms.   

Mr J.A. McGINTY:  Every case will turn on its own facts and circumstances.  However, if there is no symptom 
or clinical manifestation of cancer, the time will not run until there is an indication of cancer.  That is where we 
come back to the point made by the member for Nedlands.  At present, even if a person does not know that he 
has cancer, medically it could be said that he might have contracted cancer about six years ago and not know that 
he had it; therefore, a significant part of that period will have expired.  The person’s time will be running without 
his knowing.  That is the major change that is made by clause 54.  The claim must be based on knowledge rather 
than what is happening inside a person’s body without that person’s knowledge.  

Clause put and passed.   
Debate adjourned, on motion by Mr J.A. McGinty (Attorney General).   

House adjourned at 5.18 pm 
__________ 

 


